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Jeff' S. Jordan
Attorpey
Cusplaine Examination & Legal Administration
Federal Election Cammission
999 E Street, N.W.
Washington, DC 20463

Re:  Respouse to MUR 6280 on Bebalf of Daniel Lowenstein, Fredric D. Woocher,
and Michael Berman

Dear Mr. Jordap:

This letter is filed on behalf of Daniel Lowenstein, Fredric D. Woocher, and Michael
Bermaz (callestively referred to a2 the “Yes on FAIR Respondents™) in response (o the
Complaint filed in the above-referenced matter by Voters FIRST Act for Congress. As expluined
below, the Complaint is withaut merit and should be dismissed immediately.

FACT™UAL BACKGROUND

In 2048, Califtesia votess seerowly spproved Proposition 11, wiich stripped the
democratically elected Califrmnia Legislature of its responsibility for redistricting State
Assembly, Senste, and Board of Equalization Districts, and instead assigned the task to an
upelected apd unsccountable 14-member commission. One of Proposition 11's principa)
underwriters, Charles T. Munger, Jr., ks now qualifiod ansther meazmms for the Califomia baliot
— the so-calied “Voiers I'TRST Act fior Congress.”™ The Vasess FIRST Act would nssipg the sk
of redrawing California’s congressional district boundarics to the same 14-member commission.
In addition, the Voters FIRST Act would mandate that State Asscmbly, State Senate, State Buard
of Equalization, and California congressional districts all bc segregated according to “simflas
livisg samdaxrds” and that districs include onty pesple with “simile- work opportenities.” Mr.
Munger is the sole financier of this measme, whick has gualified to apuear on the Nawvember
2010 Califormin ganesal eiection ballet.

Caocsemnd abaut oniriting 14 inexpasiencec wad imastenntable individuals wdth the task
of mdrawing diatsict boundsxivs, and troublmil by the fixcal waste that has segulied from the initiel
efforts o implamens Rropasition 11, Daricl Losvenstein hes led an effort to draft und qualify the
“Financisl Accountability tn Redistricting” Act (the “FAIR Aci”) for the California ballot. The
FAIR Act would ensure that the Califomia Legislature — which is directly accountable 1o the
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voters — would retain responsibilily for drawing State Assembly, Siate Senate, State Board of
Eaquslization, and Caltfinia seagazmional districts. 1t weniri also asp apendituwes at §2.5
wiilion for st adistrictintg activifies in a gives decude, seuilting im siyoi finunt mxpayers savings
comgneed te Progosition 11. And the FAIR Act would ansuee that only noutrul, geod-
government criteria are considercd in the drawing of district lincs. The FAIR Act has gathered
sufficicnt signatures to qualify for the ballot und is currently awaiting certification. If certified by
the Callforia Secrctary of St or-or before June 24, 2010, the FATR Act will also appear on
California's Nowetuber 2010 general clectiza ballot.

Mir. Lowesntein wasked with & icam oFsmpests te liraft the PAIR Act, and he is the
official pruponent of thc measure as reflected in Exhibit A to the Complaint. See Complaint,
Exh. A, unnumbered pags | (atteching Daxc. 28, 3000 latter fram M. Lowenstein to the
Calidomin Attoraey Genensi's Office requesting the preparation of an ulllicial “title and
summary”); Cal. Blec. Code § 342 (definiag “proponent™). He is also one of two principal
officers of the state commitiee that was formed to support the qualification and passage of the
FAIR Act. See Complaint, Exh. B (attaching Ycs on FAIR's Stxtemunt of Organization (Form
410), which was fiied with the Califoraia Secretary of Stow). The other principal officer, Fredric
D. Waecher, is tire commifttes's treasurer. Phe offficial naitve of Mr. Lowenstein and Mr.
Woodler’s state Sallot nremsurs commrittes is “Yes sn FAIR, a cvalition of sntyeprentuss,
working penjile, communiity lmdiie such as Kaven Dass, and sther concemmd shiaens dewesed o
eliminating wysmicsntic wiole nf laxpaynr Goliers om she paliteal ganae of rediniisting™ (ke
“Yes on FAIR. Cemmitmn®™).'

The Yes on FAIR Committec is registcred with the Califarnia Sacretary of Siate ynd filss
periodic reports as required by state law. Each state report is signed by both Mr. Lowenstein and
Mr. Woocher, a2 the principal officers of the Commiittee. Like many ballot measure committees,
Yes on FAIR has also filed an application with the Intemal Revenue Service for tax-cxempt
status as a 501(c)(4) anincorporated sxociation. In comnection with it application, Yes on FATR
sulenivied copiss of its Articles uf Asseciution anil Bylaws, beails of which make clear thut Mr.
Lowenstein and Mr. Woocher wm the assuriation’s onl= directing. No foderal offisirholdir er
fedenl oandidate meised M. Lowamwin ar bir. Woocher o dasit the FAGR snt, w mmiify it fior
the hudiat, ar {0 esiblish & aammitias to promnte ifs gassage.

. Mr. Lowenstein has a long history of invelvemcnt with California ballot initiatives and
with redistriciing in particular. He is a law professor, a renoumed election law expert, and was
the first chairman of the California Fair Political Practices Commission (“FPPC™). He has
worked for docades ® epsure that the California Legislature retains responsibility for the drawing

Kowwn Busw b a Califorsia stote logili=iir snd was Speaker of taw Califorria Stite
Ammbly watil Mana 1, 3010. s is Meatifled in 'Yes on FARR's ofifcial manus only leccange
Caltioxziia Lawe reaires the efficial aame of custpin balist memen cenmpittens ta idontify state
officeholders who have contributed $50,000 oz more to the committes. See Cal. Gov't Code §
$4504(d). While Bass has not personally contributed to Yes on FAIR, state political commiltecs
associated with her have made two contributions totaling $50,000. Although Bass is alse a
candidate for Congress, Bass has not and will nat cstablish, finance, maintain or control Yes on
FAIR, which has raised snd will conlinive  raise the bulk of its funds from other sources.
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of district boundaries. Indeed, Mr. Lowenstein signed onc of the ballol arguments oppusing
Propasition 77, a 3605 measuse ngjected by Califfumin waleos that wauld hame vestad & paual of
retired judges with mdismictisg suthority. He aio sigued une of the bailos arguments opposing
Propesition 11.

Mr. Lowenstein and Mr. Woochet, together, are rcsponsible for all decisions regarding
the Yes on FAIR Committee. They decide whom to hire and with whom to contract, and they
have sole decisionamaking auMority regarding Conpniitee expenditures. Like manty California
ballox messere coenmitiwes, Youon FAIR tam coutractwd with suveril consulomts to assi®t in its
effoms ta seise Sieviess and #e quadidy thie FAIR At fer the imilot.

@Gan of the priatipal eonsultates for Yea ox FAIR is Miche! Bamman. Mr. Bermanisa
veicran of the Californis ballot measure process and an established expert in redistricting.
Indecd, Mr. Bermsn has been involved in every redistricting in Californis since 1971. Mr.
Berman is also & principal in the firm of Berman & D' Agostino, a well known political
consulting firm with expertise in all facets of the Calitornia political process from redistricting,
to campaign strategy and slate mall. Mr. Beyman is the brother of Califbmia Congressaran
Towed Berman.

Miicibee] Bateuny, as 2 consultant 0 Yex an FAIR, seutinely mmsited résonsmendutions 20
the Commfites regamiing everything from fundraising strategy and messaging, to strategies for
signatwre pathering. Whether to accept those recommendations lies within the sound discretion
of Yes on FAIR"s principal offiners — Ma Lowenstain and M. Weociser. Yzs en FAIR is not
contzolied by snyane other than Mr. Lowcnstein sad Mr. Woocker. Neithes Congresgman
Berman, nor any other federat officeholder or federal candidate, bas ever played any rolr in the
establishment, governance, or gencral operation of Yes on PAIR.

- ‘The Complainents in tlis mefer, Mr, Mungur sud e ste ballot meusure comminee that
he exadiisited w0 prenmine the Vosmss FIRST At for Congross, Mave nisiie oo secrix of thet
desire @ pevess the FAIR /uzi frem quidifying fim the Novembser 2010 balint, Indeed, the
‘Voters FIRST Act for Congress is regisiered with the California Secretary of State as a
committee veith twim admns: (1) to support ths: Voiers FIRST Aat fior Cazgress; msi (2) i oppose
the FAIR /¢t. Sse Yes on FAIR Respanse Exh. 1. Ama part of their political simtegy, M.
Mwnger snd Voters FilST Ast for Congress agparently seck to pasizay the FAIR initiative 22 a
:measure that bes basn established by incumbent Califomia lcgisialars and representatives,
including Congrassman Berman, solely for their personal benefit,

On March 30, 2010, in pursuil of thixt stravegy, the Voters FIRST Act for Congress and

-Mr. Mengar fifd a complaint with We FPPC alleging thit Wes on FAIR violantd staft law by
:Sxilivgg w It hétchunl Besen and Congressssan Bmwnan ay prisicipal officese of the Yes on
-FAIR Commifters. Me. Muzgsy oud the Vetess FIRST Act fir Compam announced the filing of
-their complaint in a widcly distributed press releasa. Only one week latcr, however, on April 6,
2010, the FPPC summarily dismissed this compleint without investigation an the ground that it
- lacked “sufficient evidence.” Ves on FAIR Response Bxh. 2

Several weeks aller the FPPC dismissed their complaint, the Votcrs FIRST Act for

.Congress and Mr. Munger filed a Complaint with the Federal Election Commission (the
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“Commissi In the instamt Compluint, the Voters FIRST committee and Mr. Munger dum
ﬂfn cm-‘::)l-u Bepman has “tolon” undpecified “actiass” to estahlizh, fiomne, _-mtm: or
control Yes on FAIR in vinlasicn of federal law. At diszimsed bulow, this Camplaint, tan, ia
unfounded, and should be aummerily dismissed.

LEGAL ANALYSIS

The Complaint 1 the Commission is legally deficient in stveral key respects. First, it
does not allege that any of the Ycs on FATR Respondents in any way violsted federal law.
Second, even at o Congmuscm Baxman, fiie Cormplaint fadls to setiafy the theexiol “remms (o
beliane™ sannciard timt gosserns tis Comeemingion’s review of mampldints. Thind, tha
Cor=miasion’s prenedenta ciake clear thet tha famisiial relatiomship bevween Yns on FAR's
conasitond, Mickws) Bermen, and his irother, Congrasman Banaan, is insufiEcicat as & mesies of
law 1 support ux infercase that Yos an FAIR it in any way “conscolled” by a fedex!
officeholder.

As an initial mutter, although the Commission’s April 30, 2010 letters to the Yes on
PAIR Respondents imply that the Commission could take action against the Yes on FAIR
Respondents as a resull of the Complaint, the Complaint does not, in fact, allege that any of the
Yes on FAIR Ruspoandints viaited faiaral hiw.

And tee allegstians agnisut Congresgnan Benmar: are fiisily daficient. The Sompluint
allcges that Congressman Berman bas estubliabed, financed, maintained, or controlled Yes on
FAIR. In determining whether an entity is established, financed, maintained, or controlled by a
federal candidate or officeholder, the Commission will consider several factors, including
whether the individual: (1) “has the authority or abillty Lo direct or participate in the governance
of the ety Birough provisions of constitutions, bylaws, contruets, or other rules, or through
formal oz informal practices or precedures™; (2) “hms the authority or sbility to hire, sppoint,
dembie, or othere:ide cunirol the nfficers, or ofler desisicz-sraking employees or mezbers of the
eatity™; (3) “cauves or arranges for Amdd in u sighificmit amomnt or on an wngoing bmis te be
pravilind i tine ehtity™; and (f) “hud an actiee ov sigsdlicant wie in i femzation of the esity.”
T1CFR §308.2(c)2). Tn this cmb, the Caseplaint is devoid of aay cvidenm er asen specifis
allcgutions of insnlvement by Casgmesmes: Berrmon in the estalflishmnat, gowmasce, decigies-
making, or operaticns of Yes on FAIR. Indeed, it cites noo ane imatance of a decision made by
‘Congressman Barman on the Cammittee's behall. Nor could it. As set forth above, Yes on
FAIR is novconuolled by anyonc other than Mr. Lowenstein and Mr. Woocher. This is clear
from the Statement of Organizafiicn (Form 410) that is uttachod to the Complaiim itsef®, us well ax
from @ie Articles of Assuciatien and Bylaws of Y or: FAIR, beth of which provide thet Mr.
Low=nstiia snd Mir. Weesher are the onfy directirs of the srganimtien. Thae, U enly svidemee

‘befowe the Conmeimion — itoiuling tivs ovidencs amised (0 the Comphint —— Senvemstratas fat
‘the Yes on FAIR commiitte: is wo¢ cwaartilied by R fodtua) candisisge or silicdbolder.?

ICongressoman Herman's congrersional eosuninea contrikated only $40.000 to a multi-

-millian dollar campaign ta suppart the qualification mnd passage of the FAIR Acl. And he is but
.one of many federal and state elccted officials in Celifornia who have publicly supported the
.FAIR Act an8 who have comributed funds to support i qualitication and passags.

PAGE 5
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It is well estahlished that “{tlhe Commigsion mey [ind ‘reason to believe® only ifa
complaint suls firth sufiicieat specifia faats, whisk, if prowen true, would cosstitute a vislatien
‘of the [Fedesal Xledation Campeign Act).” Cemmissioneza Mason, Sszdstrem, Smish, and
Thomas, Statement of Reasons, MUR 4960 (Dee. 21, 2000); see also 11 C.F.R. § 111.4(a), (d).
Without any specific evidence or even specific allegations, the instant Complaint falls well short
of this exacting standard. Moreover, the Commission has madc clear that hearsay press accounts,
standing alone, are insufficient to support a “reason tu believe” finding. See, e.g.,
Cummissioners Mason, Sanfstrom, Smifhi, and Thomas, Stitement of Reasons, MUR 4950 [Dec.
21, 2000) (finding ne “rémson to beliove™ where complaimt wes bused in past on “media '
accomnts”™).

The fact that Congressman Berman's brother is a consultant (o Yes on FAIR also
provides no basis for a “reason to believc” finding. Michael Berman is not the agent of
Congressmaa Berman and the Camplaint eantsing no facts 10 suggest othernsise. And the
Commission has made clcar that a familial relatinnahip is insufficicnt, etanding alone, o
establish agency. See FEC AO 2003-10 (concluding that Senator Harry Reid's son, Rory Reid,
was not the agext of Scnator Reld “solely because they are futher and sou™).

Irs e arnd, the Camaplaint is little moge then & polititsl stunt —- sn elevonth-bour effint by
a peiitical riwal b gnin the wppor hanfl fbr at least ont nows cyaln. See b®p://warw.vetersfirstact.
org/pdfirelease_FEC_Complaint-Berman.pdf (press releasc issued by Voters FIRST Act for
Congress reganiling @ie itling of this Campleimt). One tegulatory agrecy hea already nejecten this
stunt a5 bageinss. For the forgoing reasems, the Yes an FALR Regpondents respestfully nguest
that the Commission do the same, and dismies the Compluint without further action,

Sincercly,

Enclosures
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